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Win, lose or pay either way
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I n 1931 Aldous Huxley wrote  
Brave New World. The book was  
set in a futuristic world state  

of genetically-modified citizens  
with an intelligence-based social  
hierarchy. The novel anticipated  
huge scientific developments  
in reproductive technology,  
sleep-learning, psychological 
manipulation, and classical 
conditioning that are combined  
to make a utopian society that  
goes challenged only by a single 
outsider. 

A utopian society is an imagined 
community or society that possesses 
highly desirable or nearly perfect 
qualities for its citizens. The opposite  
is dystopia: a community or society  
that is undesirable or frightening.  
One wonders whether at any one 
time the civil justice arena could be 
adequately described as ‘utopic’ or 
‘dystopic’ or in fact both at the same 
time. 

The future of civil litigation  
needed to change. Everyone (who 
wanted it to actually continue at 
all) agreed with that proposition. 
The reason it needed to change was 
the dysfunctional impact of costs of 
litigation. ‘Dysfunction’ means that  
the system was not operating normally 
or properly. It depended largely on 
which end of the telescope you were 
looking through to ascertain whether 
you considered there to be a large  
or a small problem.

The reforms were the result 
of Jackson LJ’s review of the civil 
litigation costs system in which he was 
required to make recommendations 
in order to promote access to justice 
at proportionate cost. His terms of 
reference extended to establishing the 
effect that case management procedures 
had on costs and considering whether 

changes in process and/or procedure 
could bring about more proportionate 
costs. The changes were not universally 
welcomed in the personal injury and 
clinical negligence marketplace. I 
have been in practice long enough to 
remember the Woolf reforms. In 1995 
four out of five practitioners were 
unhappy with the civil justice system 
(source: National Consumer Council). 
The focus was on process rather than 
funding. The interim report stated that: 

… the key problems facing civil  
justice today are cost, delay and 
complexity, these three are interrelated 
and stem from the uncontrolled nature 
of the litigation process. In particular 
there is no judicial responsibility for 
managing individual cases or for the 
overall assessment of the civil courts. 

I remember very clearly the feeling 
of dread and gloom relating to the 
effect the Woolf reforms would have  
on the marketplace. These were  
ill-founded concerns (at least in terms 
of a downturn in work). Instead, they 
generated satellite litigation and a new 
code of behaviour (or misbehaviour).

At the dawn of the Jackson era many 
anticipated a ‘big bang’ when changes 
to civil litigation costs and funding 
were introduced on 1 April 2013 
through the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 and 
new Civil Procedure Rules. However, 
in terms to an analogy to a fireworks 
demonstration, there was a large 
explosion followed by smaller rumbles 
of inordinately less magnitude. This 
represented the courts ‘grappling’ with 
what the brave new world should look 
like. It appeared clear that this was not 
clear at all (Mitchell and Denton refer). 

There was of course very powerful 
lobbying by both sides of a government 
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keen to act. One side had substantially 
more clout than the other where it 
mattered most. 

In 1998 there was no need to devise 
a system where those who successfully 
fought a case would not recover the 
costs of doing so. 

Be careful what you wish for
The system is now a peculiar one and 
probably even braver than Huxley 
himself would have envisaged. 
The defendant is now in a position 
to recover nothing in the event of 
defending an unmeritorious claim 
they are unable to persuade the court 
to strike out for one reason or another. 
The claimant is now in a position to 
bring the most unmeritorious of claims 
and, provided that they abide by the 
basic rules (or Rules) and do not ask 
for too much or make up evidence, 
they have no fear of paying for that 
privilege. The only winner is the court 
service (albeit that this does not get 
reflected in the service provided). This 
is not to do with the staff. It is to do 
with the resources at their disposal. 
While the system used to be one which 
could be held up as an example to 
follow, that is no longer the case in  
my view.

Therefore, what tactics are each 
side now using? Those representing 
the claimant want to hold on as 
long as possible with the hope that 
the defendant will tire and throw 
some money at the claim because 
it is ‘cheaper’ than prolonging it to 
trial. Defendants want to engage any 
opportunity to terminate the claim 
at the earliest stage and recover any 
money they can. This is usually by 
claiming that someone has asked 
for far too much or is dishonest in a 
fundamental way. This state of affairs 
has generated far more litigation 
in areas such as discontinuance, 
fundamental dishonesty and strike  
out. This was not the aim but then  
the actual effect of the Woolf reforms 
was the same.

Litigation tactics
There needs to be a greater 
understanding on both sides of what 
happens when a party discontinues 
the claim. The defendant will want to 
set aside that notice of discontinuance 
(NOD) and then strike out the claim. 
That is not currently straightforward.  
It is a new and evolving weapon. In  

Mabb v English [2017] the court 
emphasised that the brave new world 
was just that. It meant that a claimant 
could do what they liked (absent 
fraud) and discontinue without the 
fear of having to pay the person they 
had sued. The defendant argued that 
this could not be right and that the 

NOD had only been filed in a cynical 
attempt to stop the claim being struck 
out. The effect of this was that if the 
claim was struck out, the exception 
to qualified one-way costs shifting 
(QOCS) in r44.15 would apply and 
the defendant would be entitled to 
his costs. The defendant argued that 
this was all too unfair and he couldn’t 
recover his costs. He maintained that 
the claimant had brought a flawed 
claim, had not given a reason for 
discontinuing it, and that it was 
in accordance with the overriding 
objective to set aside the NOD. The 
claimant on the other hand argued 
that the defendant was a poor loser 
(literally) and was seeking to utilise 
the ‘resources of the court in a way 
that was contrary to the overriding 
objective’. She argued that r38.2 stated 
that a claimant could discontinue 
a claim at any time, that she had 
found the litigation too stressful and 
that legal professional privilege had 
entitled her not to disclose reasons for 
discontinuing. The court actually said 
that incompetence (in bringing the 
claim) was not enough. The onus (for 
providing a reason) was not on the 
claimant.

However, what about a claim 
that is clearly an unmeritorious 
claim which has been bodged and is 
clinging to life awaiting a payment? 
Recently, I have persuaded two 
separate judges to set aside the 
NOD and consider the issue of costs 
under r44.15. This is an important 
litigation tactic for defendants to 
use and for claimants to be wary of. 
Simply sending the NOD may not 
be the end of the story.

There is a two-stage process. There 
is discretion at play. Firstly, should 
the NOD be set aside? Secondly, if it 
should then should strike out follow? 
The arguments will focus in my 
view on limb one. This is the higher 
hurdle. Limb two will be conceded 
unless the argument is abuse.

On the second limb the court will 
consider whether to strike out the  
claim on the basis that: 

• the claimant has disclosed no 
reasonable grounds for bringing  
the proceedings; 

• the proceedings are an abuse of  
the court’s process; or 

• the conduct of:

• the claimant; or 

• a person acting on the  
claimant’s behalf and  
with the claimant’s  
knowledge of such conduct,

 is likely to obstruct the just  
disposal of the proceedings. 

This is far too narrow in my view 
and the law needs to be changed 
to catch those who simply act 
incompetently and with disregard  
for the rules.

Other parties have been successful 
in arguing for a costs recovery. In 
Ashany v Eco-Bat Technologies Ltd 
[2018] the court considered the default 
rule on discontinuance – under r38(6), 
unless a court ruled otherwise, a 
claimant who discontinued was liable 
for the costs which the defendant 
had incurred on or before the date 
on which the NOD was served. That 
presumption arose because, in the 
ordinary case, the discontinuance 
of a claim by a claimant against a 
defendant would usually amount to 
an admission or an acceptance that the 
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terminate the claim at the earliest stage and recover 

any money they can.
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proceedings should never have  
been commenced. A claimant who 
sought to persuade the court to 
depart from the normal position 
had to provide cogent reasons for 
doing so and was unlikely to satisfy 
that requirement save in unusual 

circumstances (Brookes v HSBC Bank 
plc [2011]; Nelson’s Yard Management 
Co v Eziefula [2013]). Even with 
QOCS a costs liability will follow, 
unenforceable or otherwise.

Contempt proceedings are 
playing a greater role in modern-day 
litigation. Calderdale and Huddersfield 
NHS Foundation Trust v Atwal [2018] 
is an illustration of that. In April 

2018, the court found 14 allegations 
of contempt proved against the 
defendant. He had had a genuine 
claim for damages in respect of 
negligent hospital treatment for 
injuries sustained as a victim of 
assault in 2008, leaving him with 

some modest disability for finger 
injuries for a short time. However, 
he had grossly exaggerated the 
continuing effects of the injuries 
in a dishonest way. After the 
trust had offered him £30,000 in 
compensation, he brought a claim 
against it for £837,000. The fraud was 
uncovered in 2015, and proceedings 
for contempt were commenced in 

November 2016. The defendant had 
not attended the committal hearing, 
maintaining that he had been 
unaware of it, despite being served. 
He was not legally represented 
until 2 May 2018, after which he 
accepted the findings of contempt. 
The trust also sought its costs of 
the proceedings of around £82,000. 
The question was whether the 
sum claimed was disproportionate 
having regard to CPR r44.3(5). 
There had been a fraudulent attempt 
to obtain damages for personal 
injury of around £837,000 in a 
claim worth no more than £30,000. 
The litigation was complex and 
considerable additional work had 
been generated by the defendant’s 
conduct in failing to engage at all 
with the proceedings. The costs were 
not disproportionate. In the end the 
court awarded £75,000.

It is of course not wise to ignore 
the proceedings. In Bruma v Hassan 
[2018] the court chastised the 
defendants in a personal injury 
action for having done almost 
nothing to seek a compromise after 

Recently, I have persuaded two separate judges to 
set aside the NOD and consider the issue of costs 
under r44.15. This is an important litigation tactic for 
defendants to use and for claimants to be wary of. 
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rejecting the claimant’s Part 36 offer. 
The claimant’s solicitors were acting 
under an old-style conditional fee 
agreement and the court awarded 
4% above base rate as being 
the appropriate rate of interest 
payable under CPR r36.17(4)(c) on 
indemnity costs ordered against 
the defendants after they lost on 
liability. On the other hand if the 
defendant does engage, care should 
be taken on tactical steps. In Gamal v 
Synergy Lifestyle Ltd [2018] the court 
generated an interesting point for 
claimants: where, after the date of a 
Part 36 offer, a party to proceedings 
made a payment on account of the 
sums claimed, that payment resulted 
in a corresponding reduction in the 
amount of the Part 36 offer unless 
the paying party clearly stated, 
at any time prior to judgment or 
acceptance of the Part 36 offer, that  
it was not to be treated as having 
that effect. That hopefully had the 
effect of parties scrabbling to check 
offers already made.

Defendants are now far too keen  
to paint an innocent as a criminal.  
For those that are genuinely  
fraudulent the defendant should 
consider taking an early step in the 
litigation to strike out the claim  
(rather than wait until the end).  
Care should be taken on the  
timing and supportive evidence 
required to do this. However, a  
recent illustration at first instance 
is Admans v Two Saints Ltd [2016]. 
V alleged that in 2012, as a result of 
excessive lifting during her work as  
a resettlement worker, she had  
injured her back and had been left  
with constant, disabling back pain  
and loss of function and had been 
unable to return to any form of 
employment. 

The defendant admitted breach  
of duty but not causation. The 
defendant obtained surveillance 
evidence and social media intelligence 
(which is very important in cases 
such as this) which it averred was 
incompatible with V’s pleaded case. 
The social media material identified  
V as becoming the owner of a business 
in early 2015. The surveillance showed 
V standing behind the counter of a 
shop engaging normally and cheerfully 
with a customer. Further, it showed  
V closing the shop which included  
her carrying a container of clothing,  

a table and chair and pulling a  
rail of clothing on wheels from  
the pavement over the threshold  
of the shop.

V’s response to the surveillance 
evidence was that was that it simply 
showed that she had ‘good days 
and bad days’. The medical experts 

instructed by the defendant had 
concluded, following a review  
of the surveillance evidence, that  
V had deliberately exaggerated  
her disability. The defendant was 
granted permission to rely on the 
surveillance evidence and to amend  
its defence to plead fraud.

The court held that the Court  
of Appeal in Alpha Rocks Solicitors v 
Alade [2015], while establishing that a 
court did have jurisdiction to strike  
out, urged caution as to doing so in  
the early stages of a claim on the 
grounds that a part had been 
improperly or even fraudulently 
exaggerated. The Court of Appeal 
stressed that this step should only  
be taken where a claimant was  
guilty of misconduct in relation  
to the proceedings which was so 
serious that it would be an affront  
to permit the claim to continue, and  
where the claim should be struck  
out to prevent the further waste of 
precious resources on proceedings 
which the claimant had forfeited the 
right to have determined.

The determination of dishonesty  
was approached on a staged basis, 
namely, whether V was dishonest 
and, if so, the scale of the dishonesty. 
Unfortunately for V she was  
dishonest and this poisoned litigation 
which had gone on for years and  
had a fundamental impact on the  
assessment of the claim. The court  
held that V’s dishonesty pervaded  
the whole claim. Accordingly,  
the claim was be struck out. (See  
also Zahoor v Masood [2009] and 
Fairclough Homes Ltd v Summers [2012].) 

If the claim is exaggerated then 
strike it out (London Organising 
Committee of the Olympic and Paralympic 
Games v Sinfield [2018]).

Conclusion
Litigation is about costs management. 
That is certainly the way that most 

parties appear to approach litigation. 
Some tactics can be used to maximise  
and minimise these costs.

In the new world it pays to be  
brave.  n
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For those that are genuinely fraudulent the 
defendant should consider taking an early step in  
the litigation to strike out the claim (rather than  

wait until the end). 
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