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Delays in asbestos claims

 Laura Elfi eld  is a barrister 
at  9 Gough Square  

  I n asbestos claims, the time 
lag between exposure and the 
onset of symptoms is typically 

between 15 and 40 years. So while 
the normal rules as to limitation in 
personal injury claims apply, such 
claims do have an almost uniquely 
long tail. By the time a cause of 
action accrues, workplaces may 
have been demolished; businesses 
shut down; witnesses may have 
died; and documentary evidence 
may have been lost.

  So where to start with assessing 
limitation in a claim involving 
exposure which is likely to have 
taken place sometime between 
the 1960s and about 1990? Since 
a comprehensive review of the 
relevant parts of the Limitation Act 
1980 (the Act) cannot properly be 
undertaken in a single brief article, 
practitioners are directed to the 
textbooks on disease litigation – 
or indeed to 9 Gough Square’s 
manual on  Asbestos Claims  (3rd 
edition, 1996). But this article 
does att empt to outline the main 
principles as they apply to asbestos 
claims and to deal with some 
recent case law which shows 
their application in practice.

 
 The basics

  Subject to the discretion in s33 of 
the Act to disapply the primary 
limitation period, by s11(4) of the 
Act a claim shall not be brought 
after the expiration of three years 
from: the date of accrual of the 
cause of action; or the date of 
knowledge (if later) of the person 
injured. In claims under the Law 
Reform (Miscellaneous Provisions) 
Act 1934, limitation expires three 
years from the date of death or 
date of knowledge of the personal 

representative; and, pursuant to s12 of 
the Act, under the Fatal Accidents Act 
1976, three years from the date of death 
or date of knowledge of the person for 
whose benefi t the action was brought.

  It’s important to remember that, 
by s12(1) of the Act, a claim cannot 
be brought if the death occurred 
when the person injured could no 
longer maintain an action in any 
event, whether due to expiry of 
limitation or otherwise.  

 
 Accrual of the cause of action

  Limitation will only commence once a 
cause of action has accrued – namely 
breach of duty and damage that is more 
than trivial. The date of exposure, on its 
own, is therefore not the important date 
for the purposes of limitation but rather 
the date of actionable damage. The 
threshold for actionable damage is low. 

  It is now of course clear, following 
the decision of the House of Lords in 
 Johnston v NEI International Combustion 
Limited  [2007], that pleural plaques on 
their own do not constitute damage 
suffi  cient to create a tort and nor does 
mental anguish as to the diagnosis of 
an asbestos-induced but asymptomatic 
condition. See also, in this context, 
the decision of  Daniel Greenway & 
Ors v Johnson Matt hey Plc  [2016], a 
non-asbestos case, where it was held 
that sensitisation to platinum salts 
did not amount to actionable damage, 
notwithstanding that this was detectable 
on a pin prick test and would lead to 
fi nancial loss, namely the need to be 
moved to work which did not involve 
exposure to the off ending substance. 

  In the leading case of  Cartledge v 
E Jopling & Sons Ltd  [1963], the test 
for actionable damage was described 
variously by the members of the Court 
of Appeal and House of Lords as 
involving ‘serious harm’; harm that 
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is ‘beyond what can be regarded 
as negligible’; or as ‘real damage 
as distinct from purely minimal 
damage’. On the facts, at a date 
earlier than commencement of 
the limitation period, employees 
exposed to fragmented silica had 
suff ered damage which would 
have been visible upon an x-ray 
examination; reduced their lung 
capacity on unusual exertion; 
might advance without further 
inhalation; made them more 
vulnerable to tuberculosis and 

bronchitis; and reduced their 
expectation of life. This was 
found to be suffi  cient to amount 
to actionable damage so that the 
claims were statute barred. 

  The irony, when considering 
the diffi  culties att endant upon 
long-tail disease claims, is that 
someone exposed to asbestos 
may have knowledge of all 
relevant facts and anticipate 
symptomatic disease at some 
stage in the future, but cannot 
bring a claim because no cause 
of action has arisen. It may be 
that advances in medical science 
may lead to earlier diagnoses 
and therefore to a reduction in 
the period between actionable 
damage and exposure in the 
future. 

 
 Date of knowledge

  In many cases there will have been 
symptoms, such as breathlessness, 
for a number of years before a 
condition is fi nally diagnosed as 
asbestos-related. While a claimant 
might therefore have an accrued 
cause of action, they may not have 
‘knowledge’ for the purposes of 
the Act. In practice, the date of 
knowledge tends to be the most 
signifi cant date when considering 
limitation in asbestos claims. 

  Section 14(1) of the Act defi nes 
the date of knowledge as: 

  … the date on which the person 

concerned fi rst had knowledge 

of the following facts:

 
  (a) That the injury in question 

was signifi cant; and

 
 (b) That it was attributable in 

whole or in part to the act or 

omission which is alleged to 

constitute negligence, nuisance 

or breach of duty; and

 
 (c) The identity of the defendant… 

   When considering whether 
an injury is signifi cant, s14(2) 
provides that:

 
 For the purposes of this section an 

injury is signifi cant if the person 

whose date of knowledge is in 

question would reasonably have 

considered it suffi ciently serious to 

justify his instituting proceedings 

for damages against a defendant 

who did not dispute liability and 

was able to satisfy a judgment. 

 
 The recent case of  Summers v City 

& County of Cardiff   [2015] involved a 
claimant who rather boldly att empted 
to argue that his symptomatic pleural 
abnormalities did not amount to a 
‘signifi cant’ injury for the purposes 
of s14. Mr Summers had worked as a 
boiler man for the defendant for about 
18 months in the late sixties. In 2000, 
he started to suff er breathlessness and 
pain in his chest which progressively 
worsened. He att ended his GP and an 
x-ray found a large pulmonary mass. 
Mr Summers was informed that he 
had a ‘lump’ in his lung. Fortunately, 
there was a negative biopsy in 2001. 
Mr Summers gave quite frank evidence 
that he had always believed, from 2000 
onwards, that his symptoms were 
due to asbestos-related changes to his 
pleura, but he decided not to bring a 
claim following the biopsy, as he did 
not consider that his symptoms were 

suffi  ciently debilitating to make a 
claim worthwhile. Mr Summers 
continued to att end the chest clinic 
on occasions between 2003 and 2012 
but he says that it was only in 2012 
that he was advised for the fi rst time 
that he suff ered from ‘diff use pleural 
thickening’ rather than simply ‘pleural 
plaques’. The broad diff erence is 
that pleural plaques are usually an 
incidental fi nding whereas, once 
established, pleural thickening tends 
to progress. Proceedings were issued 
in 2014. Mr Summers failed on the 
issue of limitation. The judge applied 
 Cartledge  in holding that the threshold 
for suff ering a ‘signifi cant injury’ was 
low. The important point was that 
Mr Summers had been symptomatic 
and any att empt to categorise the 
cause as ‘pleural plaques’ or ‘pleural 
thickening’ was an arid exercise 
where terminology had changed 
over the years and there was overlap 
between the conditions. The judge 
also noted that Mr Summers, who 
had suff ered symptoms in 2000, could 
then have brought a claim as this 
was pre- Johnston . Mr Summers had 
knowledge ‘well before’ August 2011. 

 
 Actual knowledge vs 

constructive knowledge 

  The case of  Summers  dealt with 
the issue of actual knowledge. It 
is unlikely to be enough, however, 
for a claimant to simply claim 
that they were ignorant of the 
cause of a symptomatic condition, 
because s14 of the Act also provides 
for constructive knowledge. 
Section 14(3) states as follows:

 
 For the purposes of this section a 

person’s knowledge includes knowledge 

which he might reasonably have been 

expected to acquire — 

 
  (a) from facts observable or 

ascertainable by him; or 

 
 (b) from facts ascertainable by him 

with the help of medical or other 

appropriate expert advice which 

it is reasonable for him to seek; 

  
 but a person shall not be fi xed under 

this subsection with knowledge of a 

fact ascertainable only with the help of 

expert advice so long as he has taken all 

reasonable steps to obtain (and, where 

appropriate, to act on) that advice.

Someone exposed to asbestos may have knowledge 
of all relevant facts and anticipate symptomatic 
disease at some stage in the future, but cannot bring 
a claim because no cause of action has arisen. 
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  In  Adams v Bracknell Forest Borough 
Council  [2004], Lord Hoff man pointed 
out, at para 33, that the section uses 
the word ‘reasonable’ three times, 
connoting a clearly objective test. In 
relation to a ‘normal adult’, at para 47, 
he stated that the section:

 
 … requires one to assume that a 

person who is aware that he has 

suffered a personal injury, serious 

enough to be something about 

which he would go and see a 

solicitor if he knew he had a 

claim, will be suffi ciently curious 

about the causes of injury to 

seek whatever expert advice is 

appropriate. 

 
 The case, which was seen as 

a tightening up of the test for 
constructive knowledge, was 
applied in  Johnson v MOD & 
Hobourn Eaton  [2012], in a claim 
involving noise-induced hearing 
loss. Mr Johnson suff ered hearing 
loss which was ‘quite serious’ by 
2001, when he was 61 years old. 
The condition developed gradually 
over a period of time. In 2006, 
Mr Johnson att ended his GP and 
asked whether he had wax in his 
ear and was told simply that he 
did not. Mr Johnson was aware that 
many years earlier he had worked 
in very noisy environments and that 
exposure to loud noise was capable 
of causing hearing loss. In 2007, 
he was approached by a claims 
management company and told 
that he might have a claim against 
his former employers. An ENT 
report was obtained in 2009 and 
he brought a claim in 2010. At fi rst 
instance, it was held that Mr Johnson 
had ‘actual knowledge’ in 2001. 

  This fi nding was overturned in 
the Court of Appeal on the basis 
that the trial judge had failed to 
consider the issue of ‘constructive 
knowledge’. Mr Johnson however 
did not fare much bett er here. It 
was held that a reasonable man, 
with early onset deafness, would 
have consulted his GP to get an 
explanation for his condition and, 
had he done so, the possibility of 
noise-related hearing loss would 
have come to light. A claimant was 
entitled to some ‘thinking time’ 
before gett ing medical advice – 
and in this case it was held that 

one year would have been suffi  cient. 
The date of constructive knowledge 
was therefore 2002 so Mr Johnson 
was out of time.

  The eff ects of these decisions 
was taken a step further in the recent 
case of  Collins v Secretary of State for 
Business Innovation & Skills (1) and 
Stena Line Irish Sea Ferries (2)  [2014]. 
Mr Collins was exposed to asbestos 
on occasions between 1947 and 
1967. He retired in 1984. He became 

unwell in 2002 and was diagnosed 
with inoperable lung cancer. In fact, 
following radiotherapy he made 
a remarkable recovery and was 
discharged from treatment in 2008. 
In 2009, an advertisement by Corries 
alerted Mr Collins to the possibility 
of a claim and proceedings were 
issued in 2012. Mr Collins claimed 
that he did not have knowledge 
of the link between his lung cancer 
and his prior asbestos exposure until 
he saw the advertisement in 2009. 
Mr Collins failed. The interesting 
part of this decision is that Mr Collins 
did ask his treating doctors, in 2008, 
what might have caused the lung 
cancer. This was after the event and 
while being treated for an unrelated 
bowel issue, although one of the 
doctors had been his oncologist at 
the time of the lung cancer. Neither 
doctor was able to tell him in 2008 
what might have caused the lung 
cancer. 

  The Court of Appeal found, 
however, that had Mr Collins asked 
his treating doctors about possible 
causes at the time of treatment for 
his lung cancer, the position would 
have been quite diff erent. They noted 
that, in 2008, the treating oncologist 
was simply reassuring him, after the 
fact, that he had nothing to worry 
about for the future. However, the 
medical notes in 2002 contained 
several references to Mr Collins’ 
employment history and exposure 

to asbestos and it was ‘inconceivable’ 
that, if asked at the time, the treating 
doctor would not have mentioned 
this as a possible cause. While it was 
reasonable for Mr Collins not to enquire 
about possible causes in the period 
immediately after his devastating 
diagnosis, by mid-2003 it would have 
been reasonable to make enquiries 
of his treating doctor. The date of 
knowledge was therefore 2003 and 
Mr Collins failed.

  Section 33 discretion 

  Failure to show that a claim has 
been brought within the primary 
limitation period is of course not 
the end of the road for a claimant 
as the court has discretion pursuant 
to s33 of the Act to disapply the 
primary limitation period: ‘if it 
would be equitable to allow the 
action to proceed’, having regard 
to the prejudice to both parties in 
coming to such a decision. 

  Section 33(3) specifi cally sets 
out a list of factors which the court 
should take into account when 
coming to a decision as follows:

 
 In acting under this section the 

court shall have regard to all the 

circumstances of the case and in 

particular to — 

 
  (a) the length of, and the reasons 

for, the delay on the part of the 

plaintiff;

  

 (b) the extent to which, having 

regard to the delay, the evidence 

adduced or likely to be adduced 

by the plaintiff or the defendant 

is or is likely to be less cogent 

than if the action had been 

brought within the time allowed 

by section 11… or (as the case 

may be) by section 12; 

 
 (c) the conduct of the defendant 

after the cause of action arose, 

The court has discretion pursuant to s33 of the Act 
to disapply the primary limitation period: ‘if it would 
be equitable to allow the action to proceed’, having 
regard to the prejudice to both parties in coming to 

such a decision.
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including the extent (if any) 

to which he responded to 

requests reasonably made by 

the plaintiff for information 

or inspection for the purpose 

of ascertaining facts which 

were or might be relevant to 

the plaintiff’s cause of action 

against the defendant; 

 
 (d) the duration of any disability 

of the plaintiff arising after 

the date of the accrual of the 

cause of action; 

  (e) the extent to which the plaintiff 

acted promptly and reasonably 

once he knew whether or not 

the act or omission of the 

defendant, to which the injury 

was attributable, might be 

capable at that time of giving 

rise to an action for damages; 

 
 (f) the steps, if any, taken by the 

plaintiff to obtain medical, 

legal or other expert advice 

and the nature of any such 

advice he may have received.

  
 In asbestos claims, where 

exposure was often many years 
ago, the court is most likely to att ach 
weight to: the strength or weakness 
of the claimant’s case; the length of 
the delay; and most of all the extent 
to which the cogency of the evidence 
is likely to have been reduced by the 
delay. The fact that workplaces may 
have been demolished or substantially 
altered is perhaps of not the same 
signifi cance as in other types of case. 
Lagging and removal of lagging 
was usually carried out in broadly 
similar places – boiler houses and 
engine rooms. The real issue, for 
a claimant, is to have evidence of 
exposure, in older cases. This may 
require documentary evidence 
but, most importantly, witness 
evidence. For defendants, there 
is always a long list of prejudice 

in such long-tail claims. Almost 
paradoxically, defendants who 
have faced many previous claims 
and had an opportunity to gather 
evidence, may be bett er able to 
resist an application to disapply 
the primary limitation period 
if, for example, an important 
witness can no longer be traced 
or has died. 

  In  Collins , the Court of Appeal 
considered the relevance of the 
pre-limitation effl  uxion of time 
and found it to be a relevant, 

albeit possibly neutral factor 
in that both parties could rely 
on it for diff erent reasons. A 
claimant could argue that the 
additional, post-limitation delay 
had had litt le or no impact upon 
the cogency of the evidence, 
whereas a defendant might argue 
that it was already massively 
disadvantaged by the preceding 
delay and should not face further 
prejudice in defending the claim by 
the disapplication of the primary 
limitation period. In  Collins , where 
the claimant also failed under 
s33, the claimant’s own fading 
recollections, in circumstances in 
which a number of inconsistent 
statements had been given, counted 
against him as it was held that 
this made it more diffi  cult for the 
defendant properly to instruct its 
own experts. The relatively low 
value of the case was also a 
relevant factor. 

  For claimant lawyers depressed 
by a reading of the above review 
of case-law under s14, a couple 
of recent decisions, albeit at fi rst 
instance, under s33 do provide 
a ray of light and help to illustrate 
the factors which can lead to 
success. 

  In  Dowdall v Kenyon & Ors  
[2014], Mr Dowdall was exposed 
to asbestos by many employers 
and, in June 1998, diagnosed as 

suff ering from asbestosis. In 2003, 
he sett led against 8 of 11 employers 
on a full and fi nal sett lement basis, 
to include the risk of contracting 
mesothelioma. He later contracted 
mesothelioma and commenced an 
action against the remaining three 
employers who were not sued in 
the fi rst action because they or their 
insurers could not be identifi ed. 
The case is worth reading for the 
way the judge purports to apply 
 Jameson v CEGB  [1998] (and the 
later, non-asbestos case of  Heaton 
v Axa Equity & Law Life Assurance 
Society Plc  [2002]) in permitt ing the 
case to proceed. The judge found 
that the action was not an abuse of 
process and that the decision not 
to sue the three defendants earlier 
had been honestly made. As the 
claimant had not accepted a sum 
which was intended to represent 
the full measure of his loss, the 2003 
sett lement was no bar to the present 
proceedings. The decision is somewhat 
surprising bearing in mind the earlier 
sett lement had clearly incorporated 
a claim for the risk of mesothelioma 
and the claimant had abandoned his 
initial claim for provisional damages. 
The claimant was many years out of 
time in terms of primary limitation, 
in particular as it was found that he 
could have ascertained the identity 
of the three defendants at a much 
earlier stage. However, the claimant 
had an overwhelming case on breach 
of duty, had suff ered a grievous injury 
and the defendants were unable to 
argue any real prejudice in terms of 
cogency of the evidence.

  The defendants in  Dowdall  
did seek to argue that they were 
prejudiced fi nancially by the 
decision to set aside the primary 
limitation period. They were likely 
to have to bear the entirety of the 
damages award for mesothelioma 
as, due to the earlier sett lement, it 
was improbable that they would be 
able to obtain a contribution from 
the other eight defendants who 
were parties to that agreement. 
The court considered the eff ect of 
 Cain v Francis  [2008], where it was 
held that fi nancial prejudice was 
not a relevant consideration. The 
judge accepted that where, as in 
the present case, the eff ect of a 
claimant’s delay was to increase the 
fi nancial prejudice to a defendant, 

The real issue, for a claimant, is to have evidence 
of exposure, in older cases. This may require 
documentary evidence but, most importantly, 
witness evidence.
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this could be weighed in the balance. 
However, in all the circumstances, 
the case should be allowed to 
proceed.

  In  Sanderson v Bradford 
Metropolitan District Council  
[2016], Mr Sanderson worked as 
a plumber from 1981-87, during 
which time he was exposed to 
asbestos. He was diagnosed 
with mesothelioma in July 2010 
and proceedings were issued in 
October 2013, ten weeks after 
expiry of the primary limitation 
period. Mr Sanderson died in 
January 2014 and the claim was 
continued by his wife as executor 
of the estate. A statement from 
Mr Sanderson confi rmed that no 
one had advised him, at the time 
of his diagnosis, that he should 
take legal advice or that he might 
have a valid claim but he did have, 
in the back of his mind, that there 
might be a claim and that there 
was a ‘statute of limitations’. He 
however wanted to concentrate 
on his treatment and keeping life 
as normal as possible for his family. 
It was only when symptoms 
deteriorated in September 2013 
that he sought legal advice. 

  The judge, in considering the 
reasons for the delay, took into 
account that the initial diagnosis 
came as a complete blow. 
Mr Sanderson then underwent 
a course of chemotherapy which 
made him very ill. Thereafter, 
his condition unusually went 
into remission, allowing him 
to return to work and he was 
then trying to concentrate on his 
family. There was also (para 13): 

 
 the perfectly understandable human 

reaction to such catastrophic news 

that there were more important things 

than bringing a claim for damages.

 
 It might be thought that this 

factor could be argued in many 
cases. However, the delay here was 
only ten weeks and, more importantly 
perhaps, was the fi nding on the 
cogency of the evidence. While 
Mr Sanderson’s evidence as to 
exposure was no longer capable of 
being challenged, Mrs Sanderson 
was able to produce a statement 
from his former boss who was able 
to corroborate such evidence. There 

was also clear and cogent evidence 
from the claimant’s health and 
safety expert as to the levels of 
exposure. While the overall passage 
of time increased the diffi  culties for 
the defendant, since the claimant’s 
evidence was to the eff ect that no 
steps were taken to limit exposure, 
no earlier investigation was likely 
to change that situation.

  Practical tips

  So what is the savvy practitioner 
to do when asked to assess the 
prospects of a claim succeeding on 
limitation? The early obtaining of 
medical records is obviously key – 
and will have been undertaken no 
doubt in any event to assess whether 
there is a claim for actionable damage. 
However, beware simply stopping 
at the entry confi rming that a 
claimant has been given a diagnosis 
of an asbestos-related illness. Always 
consider the issue of constructive 
as well as actual knowledge to see 
whether enquiries should have been 
made at an earlier stage, whether 
as to the cause of injury or, as in 
 Dowdall , the identity of the defendant. 

  If acting for a claimant, make sure to 
plead s33 in the alternative and in good 
time. In the case of  Summers  above, 
this was put forward for the fi rst time 
only in counsel’s skeleton argument 
for the trial. Unsurprisingly, the trial 
judge held that this was too late! Again, 
if acting for a claimant, take detailed 
statements from all relevant parties 
and, in particular if the claimant is 
suff ering from a rapidly deteriorating 
condition, do so as early as possible. 

  If acting for a defendant, focus 
where possible on the loss of cogency of 
the evidence, in particular since expiry 
of the primary limitation period but it 
is permissible to look at the period from 
breach. There is some concern among 
defendants that claimants are alleging 
employments which they never had. 

In such circumstances, records of 
employees can be very helpful. 

  As the strength or weakness of 
the claim can be a major factor, both 
parties should prepare as much of 
the substantive case as possible in 
order properly to address the judge 
as to the merits at any preliminary 
hearing. Obviously a costs-benefi ts 
approach needs to be applied but in 

reality a limitation hearing can often 
determine the fi nal outcome. It is 
only in an unusual case that that the 
appellate courts will interfere with 
the decision of a lower court in terms 
of the application of s33 so it is worth 
coming prepared at the outset.  ■ 

Always consider the issue of constructive as well as 
actual knowledge to see whether enquiries should 

have been made at an earlier stage, whether as to the 
cause of injury or, as in Dowdall, the identity of the 

defendant. 
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