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RULING ON MISS TIGHE’S S. 10A APPLICATION 

Mr Justice Cooke: 

1. A preliminary issue has arisen at the outset of this confiscation hearing, namely whether Ms Tighe is entitled to make representations to the court at the hearing by reason of the terms of section 10A of POCA 2002.  In shorthand terms, the parties have referred to this as an application about whether Miss Tighe is to be regarded as an “interested party”, a phrase used in section 18A of the Act.  Section 10A is a new section introduced by section 1 of the Serious Crimes Act 2015.  The point is a short one and turns on the construction of section 10A which, in the submission of counsel for Miss Tighe, must be read in the context of the statute as a whole and the underlying purpose of the provision which is to give the court power to deal with issues regarding third party rights at an earlier stage than would otherwise be the case where they would fall to be determined in relation to enforcement.

2. It is common ground that unless section 10A applies to give Miss Tighe the right to make representations as an interested party, she cannot do so within the confiscation proceedings but can at the enforcement stage if she claims an interest in property against which the SFO seeks enforcement of a confiscation order made against the defendant.  

3. Section 10A provides:

“10A  Determination of extent of defendant’s interest in property

(1)  Where it appears to a court making a confiscation order that—

(a) there is property held by the defendant that is likely to be realised or otherwise used to satisfy the order, and

(b) a person other than the defendant holds, or may hold, an interest in the property,

the court may, if it thinks it appropriate to do so, determine the extent (at the time the confiscation order is made) of the defendant’s interest in the property.

(2)  The court must not exercise the power conferred by subsection (1) unless it gives to anyone who the court thinks is or may be a person holding an interest in the property a reasonable opportunity to make representations to it.

(3)  A determination under this section is conclusive in relation to any question as to the extent of the defendant’s interest in the property that arises in connection with—

(a) the realisation of the property, or the transfer of an interest in the property, with a view to satisfying the confiscation order, or

(b) any action or proceedings taken for the purposes of any such realisation or transfer.

(4)  Subsection (3)—

(a) is subject to section 51(8B), and

(b) does not apply in relation to a question that arises in proceedings before the Court of Appeal or the Supreme Court.

(5)  In this Part, the “extent” of the defendant’s interest in property means the proportion that the value of the defendant’s interest in it bears to the value of the property itself.”

4. It is clear on the wording of the section that the court has a discretion to determine the extent of the defendant’s interest in the property that is held by the defendant at the confiscation stage but can only do so if it gives to anyone who holds or may hold an interest in the same property an opportunity to make representations to the court.  A determination made is, by ss. (3), conclusive, subject to the provisos in ss. (4).  

5. Under Part 2 of POCA, a confiscation order is made against a defendant for a particular amount.  It is not made against any particular asset held by a defendant though the court has to take into account property held by the defendant in order to determine the Available Amount that the defendant is determined to have for confiscation purposes where that is less than the Benefit obtained by the defendant from his offending.  At the enforcement stage, after the confiscation order is made, a third party who claims any interest in property against which the order is sought to be enforced can make representations as to their own interest and call evidence in support.  These matters are explained in the Explanatory Notes to the 2015 Act.  Those Notes say at paragraphs 19-21:

“19. In general, it is most appropriate for third party interests to be dealt with substantively at the enforcement stage of a confiscation order given that the existence of such interests only crystallises against specific property at that stage. However, in some cases waiting until enforcement to determine the extent of a third party’s interest in the defendant’s property can complicate, lengthen and otherwise frustrate the confiscation process.  Sections 1 to 4 seek to give effect to the commitment in the Serious and Organised Crime Strategy to strengthen POCA by “ensuring that criminal assets cannot be hidden with spouses, associates or other third parties”.

20.  This section inserts a new section 10A into POCA to confer on the Crown Court, when making a confiscation order, a power to make a determination as to the extent of the defendant’s interest in particular property (new section 10A(1) and (5)).  Given that a consequence of making such a determination will be to determine the extent, if any, of any third party interest in the property, new section 10A(2) affords third parties who have, or may have, an interest in the property the right to make representations to the court about the extent of their interest.  The right to make representations also extends to the defendant.  Subject to two exceptions, any determination as to the extent of the defendant’s interest in particular property is binding on any court or other person involved in the enforcement of the confiscation order (new section 10A(3)). The exceptions are where it is open to a court which has appointed an enforcement receiver to hear representations (see section 4) or in proceedings before the Court of Appeal or Supreme Court (new section 10A(4)).

21.  It is envisaged that the Crown Court would only make such determinations in relatively straightforward cases, that is where the court considers that it can, without too much difficulty, determine the defendant’s interest in particular property. In deciding whether to make a determination in any particular case, it is expected that judges will exercise this power to determine the defendant’s interest in property only in those cases where their experience (including in respect of matters as regards to property law), the nature of the property, and the likely number and/or complexity of any third party interests allows them to do so.”

6. The prosecution submits, there are three requirements before the court can exercise jurisdiction under s. 10A:

i) The defendant must hold an interest in the relevant property.

ii) The applicant must be someone who holds or may hold an interest in that property.

iii) The property must be likely to be realised or otherwise used to satisfy a confiscation order which the court is contemplated.

7. The issue here arises in relation to the Old Rectory, a house in Woldingham, Surrey, a property originally purchased by the defendant but which, the prosecution submits, on the evidence of the defendant and Miss Tighe, as well as the documentary evidence available to the court, is not a property in which the defendant holds an interest now.

8. Under s. 84 of POCA, property is held by a person if he holds an interest in it and by s. 84(2)(f) that means, so far as concerns land, a legal or equitable interest or power.  

9. On the evidence available to the court the defendant has no such interest having deliberately deprived himself of it in circumstances to which I shall refer, as is evidenced by his and Miss Tighe’s statements and evidence for the purpose of these confiscation proceedings.  It is the prosecution case that the defendant made tainted gifts to Miss Tighe in relation to the property but they were gifts under which both the legal and equitable interest in the property passed to her.  That was the clear intention and that is what occurred.  No-one suggests that, if this occurred, the defendant had any power over the property.

10. It is clear from the decision of the Court of Appeal in R v Richards [2008] EWCA Crim 1841 and the judgment of Toulson LJ (as he then was) that the making of a tainted gift does not prevent property passing in accordance with the terms of the gift.  

“Certain things are clear.  First, the tainted gift provisions only apply where there has been a transfer of property. Whether there has been a transfer of property and, if so, what is the nature of the proprietorial interest that has been transferred are matters to be determined by the law of property. In this case the tainted gift provisions cannot determine what interest in the five houses passed to the appellant. Secondly, if there has been a transfer at a significant undervalue, the consequence in terms of the Act is not to prevent the transfer having such legal effect as it may have as a matter of property law.  (This is unsurprising for it is well established as a matter of property law that property can pass under an illegal transaction: see Singh v Ali [1960] AC 167.)  The effect under the Act is that the value of the property transferred at a significant undervalue is to be included in the valuation of the amount available to the defendant to satisfy the confiscation order. 

…

There is nothing in this scheme which supports the contention advanced by the prosecution that the Act operates to re-vest property transferred at an undervalue in the transferor.  If Parliament had so intended, it would have been easy enough to provide that a transfer at a significant undervalue shall have no effect in law, or to provide for a re-vestment of the transferred interest on a defined occurrence such as a ruling by the court. The Act does not adopt that approach.  In our judgment it is impossible to read it as somehow by implication doing so. The provisions of section 23(5), for example, would be otiose if such were the effect in law.”

11. Miss Tighe in her 10th February application suggests it is open to the court to find that the defendant retained a beneficial interest in the Old Rectory by reference to property law and equitable principles, rather than concluding that his interest was given to her.  The defendant maintained in his section 17 statement that the Old Rectory is their matrimonial home and that both have beneficial and equitable rights as a result of different contributions to family life.  That case is now abjured by the defendant.  It is also directly contrary to evidence they have given and the case as put by counsel for Miss Tighe orally, who instead relied on the SFO’s alternative case that the transfers to Miss Tighe were a “sham”.  

12. It appears to the court, on the evidence now available that:  

i) The Old Rectory was purchased with the defendant’s money (some £1.2 million) in December 2011 and put into the joint names of himself and Miss Tighe, whom he had married on 18th September 2010.  

ii) In July 2013 the defendant transferred his half share in the property to Miss Tighe who took out a mortgage for £350,000 and paid £250,000 to the order of the defendant in respect of legal fees he had incurred.  

13.  Whilst the prosecution maintains that both the original purchase and the sale of the half share were tainted gifts (because the latter was at a considerable under value) and has, in the course of the restraint proceedings, argued that Mr Hayes did have some form of beneficial interest in the property, the evidence of the defendant and Miss Tighe and the documents show that there was a transfer to Miss Tighe of all of the defendant’s title, both in law and in equity, to the property.  

14. I have been referred to decisions of the House of Lords/Supreme Court in Stack v Dowden [2007] 2 AC 432 and Jones v Kernott [2012] 1 AC 776.  Although the reasoning of the various Law Lords/Supreme Court Justices differs, the essence of their decisions is clear.  I need only cite Lord Collins at paragraph 60 in Jones which reads as follows:

“The reasoning of Baroness Hale and Lord Walker, taken together, in Stack v Dowden was as follows: (1) When property is held in joint names, and without any express declaration of trust, the starting point is that the beneficial interest is held equally and there is a heavy burden on the party asserting otherwise: paras 14, 33, 54, 56, 68.  (2) That is because it will almost always have been a conscious decision to put the property into joint names, and committing oneself to spend large sums of money on a place to live is not normally done by accident or without giving it thought: para 66.  (3) Consequently it is to be expected that joint transferees would have spelled out their beneficial interests when they intended them to be different from their legal interests ([54]) and cases in which the burden will be discharged will be very unusual (para 68).  (4) The contrary can be proved by looking at all the relevant circumstances in order to discern the parties’ common intention: [59].  (5) There is no presumption that the parties intended that the beneficial interest be shared in proportion to their financial contributions to the acquisition of the property: paras 31, 59-60 (thereby rejecting the approach of the resulting trust analysis as a starting point favoured by Lord Neuberger, dissenting, but not as to the result).  (6) The search is to ascertain the parties’ shared intentions, actual, inferred or imputed, with respect to the property in the light of their whole course of conduct in relation to it: para 60.  (7) The search was for the result which reflected what the parties must, in the light of their conduct, be taken to have intended, and it did not enable the court to abandon that search in favour of the result which the court itself considered fair: para 61.  (8) The matters to be taken into account are discussed in detail at paras 33-34 and 68-70, and it is not necessary to rehearse them here.”

15. The position is a fortiori for a married couple, as the speeches of Lord Walker and Baroness Hale, in Jones, shows.

16. There is, in relation to the purchase of the property in joint names, currently no evidence of any contrary intention in relation to that purchase.  Furthermore, the same position holds good for the transfer by the defendant of his half share in the property to Miss Tighe in December 2013.  From the evidence, it is clear that the purpose was to divest the defendant of his interest in the property in the context of a mortgage application on Miss Tighe’s behalf whereby she could obtain a loan against the property and he could not.  

17. The following evidence demonstrates the intentions of the defendant and Miss Tighe:

i) In a mortgage application form signed and dated 30 May 2013 by Miss Tighe, she stated, on page 5 of 13, in the box headed “Current mortgage details” “Joint equity will be transferred from husband during the re-mortgage.”
ii) The Land Registry documents show that Miss Tighe has held 100% of the legal and beneficial interest in The Old Rectory since July 2013.

iii) By form TR1 dated 26 July 2013 registering the property in the sole name of Miss Tighe entry 11.2 states “This Transfer is made by the Transferors by the direction of the Seller directing in respect of his one half beneficial share in the property”.  
iv) In a witness statement on 31 October 2013, Glen Henry of Garstangs, representing both Miss Tighe and the defendant at that stage, asserted that Miss Tighe was the sole legal titleholder of The Old Rectory.

v) In a witness statement on 28 November 2013, Glen Henry of Garstangs, representing both Miss Tighe and the defendant at that stage, asserts: “the transfer of Hayes’ legal and beneficial interest was for value, recorded at the Land Registry and carried out in complete transparency.”
vi) In the defendant’s ‘Provision of Information’, on 10 December 2013, pursuant to the order of the Court, …: 

“Paragraph 12 (vi) 
Details of All Real Property Held by the Defendant or in which he has an interest 

None

Comments on the Old Rectory, Park View Road, Woldingham, Surrey CR3 7DN 

The purchase of the Old Rectory was completed on 21.12.11. The purchase price of the property was £1,218,682. A Completion Statement is already in the possession of the SFO. 

A Valuation of the property was undertaken in June 2013 resulting in a market valuation of £1,650,000. The Valuation is to be provided by S Tighe. 

The legal and beneficial interest in the Old Rectory at the date of completion was held by myself and Sarah Tighe in equal shares as joint tenants. 

Sarah Tighe purchased the defendants [sic] legal and beneficial interest in the Old Rectory in July 2013 for £250,00.00 [sic – it must be £250,000.00]. Sarah Tighe is now the sole legal and beneficial interest holder in the Old Rectory. 

The SFO are in possession of extensive documentation relating to the mortgage of The Old Rectory.” 

vii) In Miss Tighe’s ‘Provision of Information’, on 28 January 2014, pursuant to the order of the Court, accompanied by a statement of truth, Miss Tighe asserts: 
“Details of all real property in which Sarah Tighe has an interest (whether legally or beneficially) in which Mr Hayes has contributed 
… 
Sarah Jayne Tighe purchased Mr Hayes’s legal and beneficial interest in the Old Rectory in July 2013 for £250,000 and is now the sole legal and beneficial interest holder in the Old Rectory.” 

viii) In Mr Hayes’ ‘Section 18 Provision of Information’, on 16 September 2015, pursuant to the order of the Court, accompanied with a statement of truth, the defendant asserts: 

“Property and Land 
… 
I have no beneficial or legal interest in The Old Rectory. I do not accept that receipt of income which originates from rental income from the Old Rectory entitles me to any beneficial or legal interest in the Old Rectory. The rental income in its entirety belongs to my wife. My wife decided as a consequence of the Restraint Order to use the rental income as a source of income to provide me with funds.”

ix) In Miss Tighe’s ‘Section 18A Provision of Information’, on 24 September 2015, pursuant to the order of the Court, accompanied with a statement of truth, Miss Tighe asserts: 

“(ii) In respect of the Old Rectory, Park View Road, Woldingham, Surrey CR3 7DN (the “Property”): 

(a) Full details of the interest Sarah Jayne Tighe is claiming in the Property, which includes any monies generated by the let of the property, and her grounds for claiming such an interest: 
Sarah Jayne Tighe purchased Mr Hayes’s legal and beneficial interest in the Property in July 2013 for £250,000. Accordingly, Sarah Jayne Tighe is the sole legal and beneficial owner of both the Property and all monies generated by the let of the Property. Prior to such purchase of Mr Hayes’ legal and beneficial interest in the Property, Sarah Jayne Tighe owned the Property jointly with Mr Hayes under a joint tenancy.” 

x) In a skeleton argument, dated 3 November 2015, Sarah Wood of Counsel acting on behalf of ST, asserted that Miss Tighe was the sole legal owner of the Old Rectory and quoted Lady Hale’s judgement in the Supreme Court in Stack v Dowden [2007] UKHL 17 in support of the proposition that, in determining ownership, the starting point is sole legal ownership is sole beneficial ownership. 

xi) On 6 November 2015, during an application to vary the terms of the restraint order before HHJ Leonard QC, Counsel for Miss Tighe, Sarah Wood stated, referring to The Old Rectory: 

“It becomes a slightly circular argument though, your Honour, because of course our position is that she is, at the moment, she is the sole legal beneficial owner and she has a legal and proper right to 100 per cent of the rental monies…”. 

xii) Further, after service of the application, Miss Tighe served her signed 22 February 2014 witness statement.  At paragraph 50 she said: 

“JST [her conveyancing solicitors] did not advise on any aspects of the transfer of Tom’s legal and beneficial interest; they simply completed the conveyancing. This included completing the AP/1 and TR/1. I was notified that, because the £250,000 is less than the amount equal to half of the value of house [sic] as valued for the purposes of the mortgage, the purchase price could constitute a transaction at an undervalue for the purposes of the Insolvency Act 1986. Accordingly, the lender required me to pay for an insurance policy designed to protect the lender in the event that Tom were to go bankrupt and the trustee in bankruptcy (or equivalent) were to attempt to clawback any part of Tom’s legal or beneficial interest in the Old Rectory. At the time I didn’t think that this was a transaction at an under value. This was because I was aware that Tom was unable to obtain a mortgage and that, in practical terms, this meant that his 50% equitable interest might not equate to the full market value of 50% of the mortgage valuation. In addition, the consideration given for the purchase of Tom’s legal and beneficial interest in the house included other non-monetary consideration over and above the £250,000 paid to him, namely: 

a) The food, shelter and clothes, train tickets and emotional support I provided to him whilst he was subject to the SOCPA agreement and not under immediate threat of extradition. This support began from the time of his mental breakdown and has continued throughout the proceedings until the present day; 

b) The support that I gave to him and the fact that I stood by him at a time when virtually everybody else in his life had turned their back on him.” 

18. As matters stand, the court must proceed on the basis of that evidence.  The defendant has no interest in the property.  It matters not that the original purchase of the house in joint names in December 2011 with the defendant’s money or the transfer of his half share into her name in July 2013 may be tainted gifts which could be taken into account by the court as part of the Available Amount.  The transfers were, on their face, effective in law and equity.  

19. No strained construction of section 10A or Part 2 of POCA by reference to Home Office publications or to administrative convenience in determining Miss Tighe’s interest as part of the determination of the Available Amount, can avail Miss Tighe.  It does not appear to the court that the relevant property is held by the defendant for the purposes of section 10A and the court cannot and should not therefore embark on a determination of his interest in that property nor hear Miss Tighe’s representations on the subject.  Of course both can give evidence in the confiscation proceedings if they so wish and the court will have to evaluate that evidence in coming to its conclusions as to the Available Amount.  

20. As a matter of discretion it is not appropriate in the circumstances which I have described for the court to embark on such a determination, even if there is jurisdiction to do so, which I consider there is not.  This is not a case where the court can readily apportion shares in the property between two individuals, the defendant and a third party, where there is no dispute.  It is not appropriate for the issue to be dealt with at the confiscation stage.  It matters not that the court will have to calculate the recoverable amount under section 9 by reference to “all the free property then held by the defendant” and the total of all tainted gifts.  Section 9 specifically distinguishes between those two elements and reinforces the point that property held by the defendant does not include tainted gifts so that section 10A cannot be read in such a way as to include them.  The tainted gifts cannot therefore give rise to the application of section 10A.  The selection of one line of Toulson LJ’s judgment in R v Richards out of context, is of no assistance to counsel when set against the judgment as a whole, the relevant parts of which I have quoted.  Furthermore the prosecution’s arguments presented in support of restraint orders when the position was unclear on the defendant’s and Miss Tighe’s evidence do not advance Miss Tighe’s submissions either, nor does the SFO’s alternative case.  

21. Miss Tighe’s application to be heard at the confiscation stage must therefore fail, because the wording of s. 10A is not satisfied.  It does not appear to the court that the Old Rectory is property held by the defendant within the meaning of s. 10A and it is not appropriate therefore to determine the extent of his interest in that property, nor allow Miss Tighe to make representations in relation to it.  


